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Objective: Psychiatrist-patient relation-
ships after termination of treatment are
fraught with complexities and are the
subject of ongoing debate. The authors
discuss the issue of boundary violation al-
legations that arise after treatment has
ended, with the goal of explicating how
these issues have been handled in psychi-
atric discussions as well as in broader so-
ciolegal settings.

Method: Clinical illustrations and legal
cases are used to illustrate how legal and
administrative bodies have dealt with
posttermination boundary issues.

Results: Courts and regulatory bodies
have tended to use the psychoanalytic
concept of transference to decide issues
in which there has been a complaint of
impropriety—be it romantic, financial, or

social in nature—arising after termination
of treatment. However, a multitude of
treatment approaches are currently em-
ployed in psychiatry, and often their prac-
titioners either do not use the concept of
transference or deny its validity. If the
concept is used, it is often present in
many settings outside therapy.

Conclusions: The concept of transfer-
ence is subject to continuing debate and
modification within psychoanalysis, and its
use in judicial or quasijudicial settings
raises questions about whether it meets
standards of scientific acceptance. Using
the concept of transference to decide post-
termination issues results not only in con-
fusion but also has the potential for many
adverse consequences for practitioners
and the profession.

(Am J Psychiatry 2001; 158:1010–1018)

Case 1. The license of a social worker was suspended
when a sexual relationship began with a patient the day
after termination of the therapist-patient relationship;
the suspension was later upheld (1). 

Case 2. A patient claimed that a professional person
continued to act in a therapeutic role, even though pay-
ments had ended. Discipline for unprofessional conduct
was upheld because there had been no referral to an-
other psychiatrist (2).

Case 3. A rule of the Ohio Board of Psychology that
prohibited psychologists from engaging in a sexual rela-
tionship with an “immediate ex-patient” was held not to
be unconstitutionally vague (3, 4). 

Case 4. A psychiatrist who continued to 1) monitor and
attend sessions with a former patient’s new therapist,
2) call this patient at home for a year after termination
of therapy, and 3) meet her after Alcoholics Anonymous
sessions (to which he had referred her) was seen as con-
tinuing a physician-patient relationship (5).

Current discussions of boundary problems often take
the stance that matters have been resolved and that every-
one knows what the issues are and can take heed. How-
ever, the issue of boundaries, particularly in clinical set-
tings, is actually quite a recent one. Gabbard (6) has shown
how the history of psychoanalysis is replete with examples
of sexual boundary violations. Presumably, the disciplines

of psychiatry, clinical psychology, and social work have
similar histories.

Confusion exists with respect to boundary problems as
clinical discussions have become mixed with ethical dis-
cussions and issues being raised in the legal arena. Legis-
latures of various states have often drafted their own ver-
sions of what they believe should be standards of conduct
about boundaries in therapy. In addition, licensing boards
and professional organizations have begun to develop
their own standards and procedures as well. The American
Psychiatric Association has revised its position on sexual
relationships with former patients several times. Until
1989 such cases were decided on an individual basis, but
then APA included in its published standards of conduct
that sexual activity with a former patient was “almost al-
ways” unethical (7). In 1993, the APA Assembly adopted a
position that sexual contact between a psychiatrist and
former patient was prohibited, with no time limit speci-
fied; the APA Board of Trustees approved this change for
inclusion in The Principles of Medical Ethics With Annota-
tions Especially Applicable to Psychiatry (8). APA does not
address nonsexual activities with former patients.

In this article we wish to focus on the way that postter-
mination boundary debates have entered into the legal
arena and the confusion that has arisen when courts mis-
use scientific concepts in their attempts to resolve legal
disputes. The goal of this article is not to undo the new
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standards that have been introduced, such as the prohibi-
tion against sexual intimacies between a treating psychia-
trist and patient. It is rather to point out the legal confu-
sion that arises when a clinical concept is introduced into
the judicial system and then expanded into diverse post-
termination situations to create the possibility of legal lia-
bility. This requires a brief look at the concept of transfer-
ence, since in the various situations in which boundary
violations have been alleged, the typical testimony has
been that the transference was mishandled, thus leading
to a former patient being harmed.

The Concept of Transference

Transference and countertransference have had exten-
sive coverage in the psychoanalytic literature. However,
even among the different schools of psychoanalysis, there
has not been a universally agreed upon theory of the defi-
nition and extent of these concepts. The idea of transfer-
ence originated in Freud’s early attempts to make sense
out of what was happening during the course of the “talk-
ing cure” (9–12). He had come to realize that there was a
need to move beyond catharsis to a clinical theory of what
was happening in carrying out psychoanalysis. Some of
the irrational behavior of patients was explained by the
idea that feelings and other aspects of earlier relationships
were “transferred” to the analyst, who represented figures
from the patient’s past.

When asked what transferences were, Freud once replied, 

They are new editions or facsimiles of the impulses and
fantasies which are around and made conscious during
the progress of the analysis; but they have this peculiar-
ity, which is characteristic for their species, that they
replace some earlier person by the person of the physi-
cian. To put it another way: a whole series of psycho-
logical experiences are revived, not as belonging to the
past but applying to the person of the physician at the
present moment. (13)

Freud went on to point out that the value of the transfer-
ence is for the patient to experience a sense of conviction
about the validity of the connections made. “Psycho-ana-
lytic treatment does not create transferences, it merely
brings them to light, like so many other hidden psychical
factors” (13).

A historical paradox is that Freud initially did not see
transference as essential to the treatment relationship. He
simply viewed it as a kind of displacement. This idea was
an extension of his work on dream interpretation, in
which an unconscious wish was masked and became at-
tached to some preconscious thought—a particular exam-
ple of displacing affect from one idea to another. The ana-
lyst, seen almost daily, was simply one available object
among several possibilities in daily life on which to carry
out displacements. Transference manifestations came to
be viewed as no different than any other expressions. In
some cases they were viewed as symptomatic but in other

cases not. Such an approach was a far cry from viewing the
treatment process in psychoanalysis as heavily focusing
on the transference relationship. Transference phenom-
ena directed toward the analyst or someone else were not
seen as different in nature, and they were to be explicated
for purposes of getting rid of them.

Some have argued that the technique conceptually at-
tributed to Freud as part of psychoanalysis was more a
product of the 1950s. People analyzed by Freud reported
that he was actually directive, sometimes scolding, and
that he debated theory with patients (14). Reviewing the
evolution and ongoing clinical arguments about transfer-
ence over time would be a separate undertaking. What can
be said is that the ideal of an analyst maintaining strict
neutrality in the context of abstinence and fostering a re-
gressive transference came after Freud.

The techniques now used in psychoanalysis and psy-
chotherapy are much more variable, leading to the exist-
ence of ambiguities in the interpretations of transference.
Some practitioners believe transference exists in all thera-
pies, but many treatment modalities do not use the con-
cept or believe in it. Some point to the ascetic conditions
imposed on the participants to elicit unconscious wishes
and fantasies during psychoanalysis as evidence that the
approach fosters transference, whereas others emphasize
that the analytic situation is simply one situation among
several in a person’s life in which diverse wishes and reac-
tions are elicited. One viewpoint in psychoanalysis is that
transference never ends and that through the power in-
vested in analysts, a valid consent can never be given for
posttermination relationships. Others stress that all inter-
personal relationships in various settings kindle feelings
and fantasies and that such phenomena as a part of every-
day interactions were not what unresolved transference in
psychoanalysis was supposed to be about. 

The psychoanalytic idea of transference should not be
confused with the popularized version that has arisen in
America from the burgeoning of diverse therapies. In the
popular view, transference came to refer to whatever
emerged in the relationship between a therapist and pa-
tient. Such a broadened, but mistaken, idea of transfer-
ence is subject to misuse and misunderstanding.

Scientific Concepts as Legal Evidence

It is important to keep the uncertainty regarding the role
of transference in mind as the concepts of transference
and countertransference become incorporated into legal
decision making without cognizance being given to the
lack of scientific clarity or agreement. A preliminary ques-
tion is whether the clinical concept of transference meets
legal standards for admissibility as scientific evidence.
Such a standard is quite different from clinical discussions
about the meaning of transference. When the question is
admissibility of testimony in a courtroom, the assumption
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is that testimony will be based on established scientific
knowledge.

The standard courts used until recently was based on
the Frye test (15), often called the “general acceptance”
standard. As stated in that case:

Somewhere in this twilight zone the evidential force of
the principle must be recognized, and while the courts
will go a long way in admitting expert testimony de-
duced from a well-recognized scientific principle or dis-
covery, the theory from which the deduction is made
must be sufficiently established to have gained general
acceptance in the particular field in which it belongs.

While this test reigned for several decades, it had the
limitation of being based on when a particular hypothesis
was generally accepted—a type of majority vote mentality
without such a plebiscite having ever taken place.

The general acceptance problem was present for many
areas of the hard sciences, let alone for some of the vaguer
concepts employed in the social sciences or clinical fields.
When it came to ideas such as boundaries to maintain af-
ter a professional relationship had ended, there was not
only the problem of different mental health fields with di-
verse standards but also, more cogently, that not all types
of therapies relied upon the same concepts. A narrowly
defined group, such as that of classical psychoanalysts,
might reach a greater degree of consensus, but if the group
surveyed was broadened, much disagreement would be
apparent. From a legal standpoint the issues were how
many practitioners agreed with the idea and how wide a
survey should be employed to determine the acceptance
rate. In practice, things rarely got beyond clinicians offer-
ing opinions.

More recently the federal courts, and some states, shifted
to the Daubert rule (16). Rather than asking if most of
those in a particular field believe in a concept, the court
required an inquiry about the scientific validity of the con-
cept. In fact, specific hearings were required in some juris-
dictions to determine scientific validity, and judges could
exclude testimony on a concept if they did not deem that
it met scientific validity. In summary, the Daubert case
listed four factors to determine the validity of a scientific
proposition: 1) testability/falsifiability, 2) error rate,
3) peer review and publication, and 4) general acceptance.
The last two are not much different from the older test, but
the first two inject criteria from the philosophy of science.
In fact the Daubert opinion cited Sir Karl Popper to the ef-
fect that the scientific status of a statement or theory is its
falsifiability, meaning its potential to be tested and re-
futed. The error rate gets into areas of false positives and
false negatives. If the proposition or idea is more in the na-
ture of one side simply asserting its validity and the other
disagreeing, scientific status has not been achieved. Test-
ability is taken as the prerequisite for scientific status in
contrast to an assertion of belief. At least an amenability to
be tested must be present. Without further pursuing this

topic, it is noted here because it is germane to the issue of
how courts might consider posttermination boundary vi-
olation allegations that are based on the idea of mishan-
dling the transference.

As civil litigation cases involving allegations of bound-
ary violations arose during the last 15 years, the courts
sought some scientific basis on which to render their
opinions. Without such a basis, no standard to assess lia-
bility was present, which is where things were for much of
the 20th century. 

The pattern that developed was that experts of diverse
clinical (and sometimes ethical) backgrounds expressed
their opinions in court as to whether or not there had been
a boundary violation. Those arguing that there had been a
violation fell back on the concept of “mishandling the
transference” as the basis for judging an alleged boundary
violation. One side would offer the opinion that the trans-
ference was mishandled in treatment and continued after
termination; the other side would deny either that the
transference was mishandled or that it continued to any
significant degree. Testimony to the effect that a continua-
tion of transference controlled a relationship after termi-
nation was usually simply an extension of the viewpoint
that treatment was never terminated. There are two im-
plicit assumptions in this argument: that the type of treat-
ment utilized did not matter and that there is really no dif-
ference if treatment had ended or not, since the power
differential did not end. 

The theme that a continuing transference was operating
was often cited in trial testimony or in written reports sub-
mitted to attorneys, who used them in attempts to coerce
a pretrial settlement. In time, this language became incor-
porated into legal decisions or assimilated uncritically
into appellate opinions. This meant that courts assimi-
lated the language of testifying experts rather than creat-
ing their own legal framework as a basis for decision mak-
ing. Thus, courts did not create their own jurisprudence
but rather took on the language of testifying clinicians and
assumed a scientific validity existed. Innumerable exam-
ples could be given, but the following cases were selected
to illustrate the confusion resulting from the legal system
having not developed its own jurisprudence on posttermi-
nation boundary issues.

Posttermination Issues 
in the Legal Arena

Allegations of “Mishandled” Transference

Case 5. A plaintiff alleged an improper sexual relation-
ship with a psychiatrist during treatment. However, the
trial court did not see the person’s judgment as being so
impaired that she lacked the knowledge that what she
was claiming was unprofessional conduct. The court
stated that she could have filed the malpractice action
during the time period for filing the case. The appellate
court, however, ruled that transference neurosis “can
deprive the patient of her independent judgment and
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ability to distinguish the reality of her interaction with
the analyst and vice-versa” (17).

Case 6. A suit was brought against the United States un-
der the Federal Tort Claims Act on the basis that a social
worker’s counseling involved sexual contacts. The circuit
court, citing trial testimony about the transference,
stated that “transference is crucial to the therapeutic
process because the patient ‘unconsciously attributes to
the psychiatrist or analyst those feelings which he may
have repressed towards his own parents’ ” (18). Then,
displaying a misunderstanding that illustrates the dan-
gers that can develop when courts rely on these con-
cepts, the court went on to state, “The proper therapeu-
tic response is countertransference, a reaction which
avoids emotional involvement and assists the patient in
overcoming problems.” The court went on to cite other
cases in which “mishandling the transference” was mal-
practice or gross negligence.

Case 7. In a New Mexico case the issue was whether the
director of a state medical review commission had the
discretion to decide which issues of negligence should be
submitted to the Medical Review Commission. The direc-
tor wanted to avoid convening panels for “frivolous
claims,” citing a case based on “failing to recognize and
manage the transference and countertransference phe-
nomena.” However, the appeals court reversed an ear-
lier decision, wanting the entire panel to consider each
claim (19).

Another area in which legal cases involve issues of trans-
ference is when insurance companies resist coverage for
sexual misconduct claims. The same type of testimony
arises, and often the question of whether the conduct oc-
curred during treatment or after termination is bypassed.
The beginning case on this issue arose in 1977, when a jury
determined that a sexual relationship during treatment
constituted malpractice, but the insurance company re-
fused to pay damages (20). The legal argument was that
because such actions are intentional torts, they should not
be covered.

Since then courts have gone in different directions (21). A
Georgia case held that the transference and a romantic in-
volvement with a patient created a duty to defend the psy-
chiatrist as distinguished from covering damages (22). A
Minnesota Supreme Court case extended this thinking (23):

Case 8. After a first intimacy a psychologist ended
treatment but continued the relationship. The former
patient and her husband later brought the suit. The issue
was whether the insurance company was required to
cover the liability and the litigation expenses. In deciding
against the insurance company, the court noted that
“the professional services provided by a therapist re-
quire him to enter into a therapeutic alliance with the
patient that invariably induces love-transference.” The
court saw the situation as a “consequence of a failure to
provide the proper treatment of the transference,”
which was found to be the basis for the liability, rather
than from any sexual acts per se. The negligence was
thus attributed to mishandling of the transference.

Other jurisdictions have similarly used such reasoning
for finding liability based on the transference being mis-
handled. In passing it should be noted that some jurisdic-
tions are now coming to different conclusions, using rea-
soning that does not rely on the transference paradigm. A
California Court of Appeals reversed the revocation of a
psychologist’s license when a relationship did not occur
until after the termination of a professional relationship
(24). A recent Florida case provides another example:

Case 9. A psychologist had become involved with a
woman for whom he had once been an expert witness in
a child custody proceeding. The State Board of Psychol-
ogy had relied on a rule, which defined the psychologist-
client relationship as continuing “in perpetuity” and had
used this as the basis for disciplinary action. The case
was reversed in favor of the psychologist on the basis of
a legitimate expectation of privacy for psychologists and
their clients that could only be overridden in the pres-
ence of a compelling state interest. Their conclusion was
that the perpetuity clause failed the least intrusive
means test and violated the Florida Constitution on its
face (25).

Another issue that has arisen involves the nature of real-
ity and how it is to be viewed during intensive courses of
psychotherapy. Apart from viewing things in extremes,
where everything is viewed as either transference or realis-
tic, it is difficult for experienced clinicians to make such
determinations. Nor is raising such a question merely aca-
demic. It involves difficult assessments about what reality-
based behaviors and feelings might be when compared to
transference-based behaviors. The practical implications
are how accurate a person’s assessments of another might
be or whether misinterpretations and misperceptions are
occurring.

Case 10. A woman alleged that she had fallen in love
with her psychiatrist “with his encouragement.” While a
patient, she claimed he had engaged in sexually implicit
conversations with her and occasionally kissed and
hugged her, although “in a platonic fashion.” Her belief
was that he was returning her affection. When he told
her of his marital problems, including infidelities, an af-
fair with a former patient, and that he sometimes drank
with patients, she left his care and filed charges of un-
professional conduct against him with the state medical
licensing board in a state that required public hearings.
The licensing board found the psychiatrist innocent after
his attorney introduced 450 recognized styles of psychi-
atric therapy that commanded varying degrees of re-
spect. The former patient also acknowledged that the
ideas started in her own mind rather than through any
overt acts of the psychiatrist. However, the state psychi-
atric society and the American Psychiatric Association
suspended the psychiatrist’s membership for 2 years
without reference to any of the sexual activities but be-
cause he had identified another patient to her, which vi-
olated confidentiality (26).

Allegations of “Undue Influence”

More posttermination complaints are emerging in the
areas of business and financial arrangements as well as in
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consultation situations. Attacks on such arrangements
may arise from former patients or their relatives or busi-
ness associates who feel deprived or cheated and use the
argument that boundaries were not kept clear or “undue
influence” was operating. They may argue that since
transference continued, the treatment termination lacked
legal significance. The undue influence operating in these
situations is presented in terms of the impaired capacity of
former patients to give or withhold consent to certain
transactions—such as funds transferred to nonprofit
foundations, charities, trust funds, educational establish-
ments, and religious organizations—which should there-
fore retroactively be annulled.

Case 11. The California State Board of Medical Quality
Assurance was involved in a charge against the psychol-
ogist of Brian Wilson, one of the members of the rock
group the Beach Boys. Besides once being Wilson’s ther-
apist, the psychologist also acted as his business man-
ager, executive producer, songwriter, and business ad-
viser. These business aspects led to the psychologist
receiving artistic credit and financial remuneration. A
complaint led the Board to charge the psychologist with
“gross negligence” in causing “severe emotional dam-
age, psychological dependency and financial exploita-
tion” (27).

When allegations of boundary violations are made, dep-
ositions and cross-examinations at trial inquire into a host
of business relationships and financial arrangements. One
problem encountered with increasing frequency is that of
patients whose insurance has run out but who later wish
to handle past overdue billings by bartering services.
Later, it is alleged retrospectively that they were exploited
because their goods or services were undervalued and that
dependency on the therapist made them unable to with-
hold consent for offering services for less than they later
believe they were worth.

Case 12. A 37-year-old schoolteacher with multiple di-
agnoses was treated for 4 years. She then started work-
ing for the psychiatrist, lived in his house, and had a 6-
year sexual relationship with him. The plaintiff claimed
the misuse of the transference and a renewal of child-
hood abuse trauma led to a loss of independence and
that the physician-patient relationship was ongoing. The
defendant argued that the physician-patient status was
properly terminated before the other conditions. The
jury returned a verdict for the defense (28).

Even more uncertainty regarding persistent transfer-
ence exists in the area of professional consultations. Con-
sultees may later claim boundary violations were present
without their awareness of them at the time because of
“power differences.” The logical fallacy again is to assume
that every assessment or treatment relationship, no mat-
ter what the diagnosis, is primarily characterized by a
power differential. Even if the diagnosis per se is ignored,
and it is argued that a continuing transference creates a
distortion, it leaves the question as to the degree of distor-

tion unresolved. This question-begging conclusion is, in
fact, the question that needs answering.

Case 13. A male with a homosexual orientation devel-
oped mild depressive symptoms. He sought treatment
from a male psychiatrist when he saw the symptoms in-
terfering with his business efficiency. The initial focus of
the treatment was on symptom alleviation, which pro-
gressed to some interpersonal techniques that the pa-
tient could use in dealing with disappointments. After 6
months of weekly treatment sessions, treatment was ter-
minated after the goals they had initially agreed upon
were achieved. They both recognized a desire to con-
tinue to see each other but not for treatment. The
former patient, higher socioeconomically than the psy-
chiatrist, expressed a desire to see the psychiatrist so-
cially. They subsequently began to socialize and were
seen in public as friends. In time an exclusive one-on-one
relationship developed that was maintained over several
years. After the death of the former patient, his relatives
sought to break his will by alleging that a boundary vio-
lation from the relationship developed, since his capac-
ity to make a will was impaired owing to undue influ-
ence from having once been a patient.

Discussion

Multiple questions arise from these posttermination sit-
uations. Does the former therapist retain control? Are the
feelings toward an individual nothing more than what
arose during the course of treatment? Are former patients
unable to inhibit themselves from pursuing posttermina-
tion relationships? To view every aspect of such a relation-
ship as “nothing but” a transference phenomenon goes
beyond what is claimed in most psychoanalyses.

What is often bypassed in critiques of the scientific va-
lidity of transference and psychoanalytic theory is the fact
that psychoanalysis involves different aspects of a thera-
peutic relationship. One posited level involves transfer-
ence, but there is also the actual collaborative relationship
(sometimes referred to as the working alliance) as well as
the relationship between a person and the analyst as a real
person (29). The working alliance is seen as the rational
and nonneurotic aspect of a relationship between a pa-
tient and therapist. Even in intensive analytic treatment,
this part of the patient’s rational ego functioning remains
intact, and choices continue to be made about such mat-
ters as the frequency of visits, fees, and even the continua-
tion of treatment itself. Without such a supposition of
rationality, all treatment and the decision to enter or ter-
minate treatment can only be seen as determined and de-
void of any meaningful exercise of choice.

A major problem with the use of mishandled transfer-
ence as the basis for legal liability is the indiscriminate ap-
plication of the transference concept, which was based
originally on intensive treatment situations. The variety of
therapeutic approaches currently used are thus ignored.
Thus, we see the same concept being introduced in court-
room procedures no matter what treatment modality was
once used with a former patient. The dependent nature of
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the transference may be interpreted in terms of a therapist
knowing, or supposedly having reason to know, that all
former patients should be seen as not able to withhold or
give consent to social relationships, no matter what type
of treatment modality was once used. The idea that former
patients cannot provide legal informed consent is thus
created from the assumption that a continuing, unre-
solved transference will interfere with their judgment and
predispose them to agree to certain relationships. This as-
sumption bypasses an assessment of whether such an in-
capacity in fact exists. Even if the treatment model used
had been psychoanalysis, and the assumption made that
transference had continued, that in itself should not inval-
idate the capacity of the person to exercise some rational
choices. Transference triumphalism has some limits.

The question concerning the continuing influence of
transference after treatment termination remains. If trans-
ference is hypothesized as remaining unresolved, what ef-
fect does it have on a person’s capacity to exercise choices
later in their life? Given that the issue is debatable for
someone who has been in psychoanalytic therapy, it re-
mains much more debatable for those who have been in
other types of treatment. Note that important treatment
goals are to increase the capacity of individuals to make
more rational choices in their lives and to be relatively
freer from disabling conflicts. In a developmental sense,
treatment seeks to foster such maturation. Yet, to then ar-
gue that after treatment the individual remains perpetu-
ally dependent amounts to saying that for legal purposes a
person can never achieve such a level of maturation or
rehabilitation.

A basic question is whether the “power” imbalance al-
leged in boundary violations holds across diverse psycho-
therapies. Is the power balance so distorted in therapy that
former patients thereafter lack the capacity to exercise
choice? If this type of question cannot be answered in a
satisfactory manner, it may be better to look elsewhere for
the justification of regulating contacts between psychia-
trists and their former patients after termination.

Allegations of a boundary violation after termination of
the treatment relationship are based on the following theo-
retical position: a transferential relationship has occurred,
the influence of which has continued into the future,
thereby changing forever the capacity of the two people to
have an undistorted relationship. The question often by-
passed is whether there is any scientific merit in using the
psychoanalytic concept of transference for assessing legal
liability, or even for assessing general decision-making ca-
pacity or ability to provide informed consent. Conclusions
that turn on allegations of mishandling the transference, or
denials of its continuance, presumably have problems in
meeting a legal standard of scientific credibility. Since the
hypothetical construct of transference appears to be the
primary legal rationale in arguments purporting that the
transference has been “mishandled,” it leads to questions

about the efficacy of such an explanation when used by the
judicial system. Does it offer assistance to propose legisla-
tion that asserts former patients can only exercise distorted
choices in entering into social relationships subsequent to
the termination of therapy? If such choices are later viewed
as undesirable, should they be primarily attributed to the
transference? Such an explanation seems to provide a se-
ries of ad hoc explanations grafted onto a position already
adopted.

An alternative approach could argue that social policy
should shift from focusing on the concepts of transfer-
ence-countertransference as the sine qua non for assess-
ing legal liability. Rather, if society were to now consider
that posttermination social contacts with someone who
was once a patient are undesirable, that should simply be
stated as the consensus of the community at this time.
Such an approach would be in accord with positive law.
Ultimately, the proposed rules would be enacted through
legislation. However, it would need to be clearly noted that
a new policy was being placed into effect, with no implica-
tions that it had always been the rule. Were this not an-
nounced as a new policy, it would amount to an ex post
facto creation of legal liability. Such a clarification would
be necessary, since the behavior had not always been
viewed as prohibited.

Search for Consensus

Empirically, a question exists as to whether there is a
common clinical consensus about posttermination pro-
fessional relationships. If there is, who has reached it? The
consensus has not been evident in such popular images as
movies or in the general population. Yet, a critic might say
that such sources are not the ones to employ in establish-
ing professional standards. Rather, surveys of the profes-
sion should be used. To some extent this has been done. A
1987 survey of 5,574 psychiatrists (to which 1,423 [26%] re-
sponded) showed that while 98% said that therapist-pa-
tient sexual contact was always inappropriate, 29.6% an-
swered that the prohibition ended with the termination of
therapy, and an additional 8.5% had no opinion on the
question (30). Such a survey suggests that perhaps one-
third of responding psychiatrists at that time did not view
such behavior as unethical. In another study, psycholo-
gists were asked their opinions as to posttermination sex
between a therapist and former patient, and about 50%
rated it as unethical (31). While more contemporary sur-
veys might find different percentages, Daubert would pre-
sumably raise questions about the scientific validity of
surveys on posttermination relationships. The only con-
sensus among mental health professionals seems to be
that terminating treatment for the purpose of having sex
would be unethical. Schoener (32), on the basis of consul-
tations on several thousand cases, found that the vast ma-
jority of complaints arise in situations where there has re-
ally not been a termination at all.
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Determining Liability Without Scientific Validity

To assume that transference in a broad sense is present
in any type of treatment situation as a clinical construct is
one thing. To extend the idea and assume it is a controlling
factor in all future relationships with a once-upon-a-time
treating person becomes an untestable proposition in
terms of scientific criteria. While one meaning of transfer-
ence operates on the level of a theoretical abstraction, it is
also used in diverse contexts, such as directly observable
interactions. Treatment situations offer the possibility for
various levels of meaning. In such situations hypotheses
about transference can be proposed, discounted, and
treatment approaches modified, etc. However, it is a quite
different situation when clinical hypotheses are taken as
the standard for assessing penalties (civil or criminal)
from the idea that boundaries that were based on a past
therapeutic experience have been violated. The open-
endedness of the concept and its lack of clear definition
are tolerable as part of clinical discussions and proposed
hypotheses. Problems arise when loose clinical formula-
tions are applied to assess legal liability where ambiguity is
not desirable. 

The past life of a person with its complexities of thoughts
and residues of feelings exists before and after any type of
therapeutic encounter. If one views therapeutic encoun-
ters from the past as being recapitulated and then carried
into many future relationships, the past history of a person
remains pervasive in future relationships. However, feel-
ings that are influenced by past experiences emerge in
many situations other than treatment settings, such as in
the development of romantic love. Broad conceptions of
transference need to be distinguished from the uncon-
scious repetition of thoughts, feelings, and behaviors origi-
nating in early relationships. If the treatment is psycho-
analysis, these are the phenomena hopefully worked
through over the course of several years of treatment.
Many nontherapeutic repetitions operate in people’s lives.
While they may represent conflict, that is different than at-
tributing the behaviors to a treatment transference.

What is paradigmatic in legal cases that are based on a
charge of a posttermination boundary violation is that the
treating person continues to possess controlling power
over the patient’s free will, meaning the capacity to choose
has been lost. In legal jargon the attribution is that a pa-
tient has lost his or her capacity to make informed choices.
Specifically, it is that one cannot give consent to a social
relationship after treatment has ended because of the in-
terference of the past transference influences. A further al-
legation is sometimes made that undue influence has
been present.

The furthest extension is when it is assumed that the ca-
pacity to choose remains lost, without limits, for an indef-
inite period of time. Those holding to such a position—
that a capacity to withhold or give consent continues to be
lacking because of the continuance of the transference—
again seem to be using the paradigm of a person who has

been in some type of treatment that encourages a strong
transference. If the model is applied to all other types of
treatments, including the psychopharmacological, the
burden to show a lack of capacity to consent should shift
to those arguing that transference has been operating.

For those who use the concept of transference, it is seen
as operating in everyday encounters of life. As such, it is
simply one more relationship. Transference may be seen
in a variety of human relationships, such as the response
of an individual to medical specialists, psychotherapists,
professional relationships, friendships, and other daily
encounters. A pervasive evidentiary problem is the ade-
quacy of evidence that a person was actually reacting on
the basis of a particular transference rather than to one of
many other past and ongoing occurrences in life. Again,
while such open-ended possibilities may not matter in
making clinical formulations, it is a different matter when
such difficult-to-assess determinations are used to assess
legal liability. 

Significance of Treatment Variables

All too often what is ignored are distinctions as to what
type and degree of transference existed in patients with
different diagnoses and given different types of treatment.
Diagnosis is a crucial variable in selecting any treatment.
If psychoanalysis is selected, transference feelings are en-
couraged, whereas other approaches may try to minimize
them. When such a treatment choice is made by the pa-
tient and professional, it requires assessment of factors
such as the capacity of the patient to distinguish reality
from fantasy, form an intense therapeutic alliance capable
of dealing with interpretations, and make a commitment
to lengthy treatment. The potential for future boundary
problems in such a situation is quite different than if some
other type of brief and focused therapy was chosen, such
as a behavioral or psychopharmacological approach.

Treatment may be entered for a brief time and then ter-
minated after the person decides not to examine further
the basis for certain traits, such as suspiciousness or ma-
nipulating others. After leaving treatment the person con-
tinues to exhibit the same traits. Cases involving allega-
tions of boundary violations may stem from such traits,
which are kindled in a retrospective distortion after treat-
ment has ended but have existed before and following
treatment. Legal issues about boundaries arise particu-
larly in cases of patients with personality disorders. As an
example, consider the manifestations of a patient with
narcissistic personality disorder, in which psychoanalysis
or intensive psychotherapy tries to deal with unresolved
developmental problems. Distortions of the self or of ob-
ject representations are prominent, along with distur-
bances in separation-individuation processes. In the
course of treatment, such patients have difficulty experi-
encing the therapist as separate, since other people are of-
ten experienced narcissistically as extensions of them-
selves. They may expect to control the therapist, much like
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they try and control their world. Treatment would not try
primarily to resolve conflict but rather help development
progress. Since the person in the therapist role is only
given a “satellite” existence, contingent on the patient,
when patients cannot control a situation, their aggression
is mobilized to strike out or hurt. Clinicians know not only
how difficult such behavior is to treat but that it is a high-
risk situation, since such individuals may blame others for
their unhappiness and disappointments throughout their
lives. It is the perfect setting for complaints of boundary
violations to arise if some type of posttreatment situation
occurs.

An International Perspective

In 1988, Coleman (33) reviewed how other countries
deal with relationships between therapists and former pa-
tients and found many that have a different perspective
from that seen in the United States. While an update of
such a cross-cultural comparison is needed, a few coun-
tries included in the review are presented here for illustra-
tion. The General Medical Council in England has noted
that a great variety of circumstances affect relationships
with former patients, and the Council will not deal with
situations when the doctor has attended the patient in the
distant past. The Canadian Psychiatric Association has not
addressed the issue of contact with former patients. In Is-
rael there is no statutory or even case law on sexual rela-
tions between psychiatrists and patients. The Jerusalem
Ministry of Health has taken the position that a psychia-
trist engaging in sex with a patient would be disciplined
but that it becomes “more problematic” with a former
patient.

In Norway, a distinction is made depending on whether
there has been an explicit termination. In Sweden, post-
termination situations are viewed as an ethical rather than
a legal matter. If necessary, the question would be consid-
ered in the context of a continued dependency situation.
The policy of West Germany (and presumably continued
under a united Germany) is that medical professional
standards do not prohibit sex following termination. In
Brazil there are no specific laws against sexual relation-
ships between consenting adults, but if an issue arose eth-
ically, it would be decided on the basis of whether the
transference was resolved. The approaches of these coun-
tries emphasize an ethical rather than legal approach
when posttermination issues arise. In addition, issues
other than those concerning continuing sexual relations
with a former patient are not viewed any differently than
dealings between any two adults.

Conclusions

The diverse and unresolved clinical issues concerning
the nature of boundaries after termination of treatment,
including psychoanalysis, have direct implications for
psychiatrists, the legal system, and society. They raise

questions about the validity of drawing legal conclusions
based on allegations of the continuance of the transfer-
ence and its being “mishandled.” A new set of problems
arises when these psychoanalytic and clinical concepts
are injected into the legal arena for legal decision making.
Many of the approaches used in attempts to regulate post-
termination behavior have relied upon an unproven as-
sumption of transference phenomena continuing for
whatever type of therapeutic modality that has been used
and for an unlimited duration thereafter. A further impli-
cation is that such phenomena mean valid legal consent
can never be given for any type of future relationship. In
many cases, diagnoses are also relatively ignored. Note
that the period under discussion here pertains to situa-
tions that arise after the termination of treatment and not
during active treatment.

In summary, the use of the concept of transference to re-
solve legal issues arising after termination of treatment
produces more problems than it resolves. The term arose
from psychoanalysis and has not been consistently de-
fined. Its definition has varied not only over time but also
with different theoretical perspectives. There continue to
be disagreements among psychoanalysts and psychody-
namic therapists about its extent and nature. The ex-
tremes are represented by those who do not accept the
concept of transference to the opposite of those who see
transference operating in nontherapeutic settings in the
ordinary course of life. The need for preciseness in court
testimony as a basis for establishing liability stands in con-
trast to the vagueness and amorphousness present in clin-
ical situations. These are major difficulties in using such a
framework to assess boundary violations when legal is-
sues arise after termination of treatment.

While the sardonic phrase—“Once a patient, always a
patient”—may serve as a rhetorical device in an advocacy
context, it does not do justice to the complexities of the
problem nor to the tremendous adverse personal and so-
cial consequences that arise from adopting such a stance.
Apart from the question of the scientific validity of the
concept of transference per se and the degree of its subse-
quent influence after termination for diverse therapeutic
models, there is the realization that not all clinicians rely
upon nor accept the validity of a transference model.
Whether they should be told that they have to conform to
a transference model in their treatments is a separate and
quite controversial position.

However, for those who use a transference model, a per-
sistent problem is the need to assess what role transfer-
ence may or may not play. Even for those adhering to a
transference model, it does not mean that people once in
therapy cannot thereafter make informed and reasoned
choices in their lives. When opinions are expressed in ex-
pert testimony about a boundary violation after a proper
termination, the most subjective and vulnerable parts of
psychiatry in the courtroom are revealed. We have then
extended ourselves into an area that has the danger of
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subjectivity without the counterweight of meeting legal
standards for scientific objectivity.
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