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Treatment in Psychiatry begins with a hypothetical case illustrating a problem in current clinical practice. The authors
review current data on prevalence, diagnosis, pathophysiology, and treatment. The article concludes with the authors’
treatment recommendations for cases like the one presented. 
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Mr. A, an 84-year-old man with no past
psychiatric history, made a will leaving
his estate to his stepdaughter in 1991, at
which time he and his wife had been es-
tranged from his stepson for many years.
In the next few years, Mr. A gave financial
gifts to his stepdaughter that allowed her
to purchase houses that he and his wife
shared with her, and he continued to live
with her after his wife died in 1994. Mr. A
was diagnosed with rectal cancer in 1994
and refused treatment. In 1995, he be-
came incontinent and had difficulty car-
ing for himself. His stepdaughter sought
help from a home care program, and a
worker came to assist Mr. A with a bath.
Mr. A complained about the care he re-
ceived, saying that he had been assaulted
by being given a bath “with a hose.” He
became suspicious of his stepdaughter’s
motives. He also became increasingly up-
set when his stepdaughter went out to
work as a seamstress, accusing her of be-
ing a prostitute. Mr. A contacted a friend
of his stepson and complained of his situ-
ation. The stepson came to the town
where Mr. A lived to investigate. He
found Mr. A on the street several blocks
from his home carrying a large sum of
money. He immediately took Mr. A to a
lawyer, and within 2 days a new will had
been drafted that left Mr. A’s estate to the
stepson. Mr. A moved in with his stepson.
When seen a year later by a psychiatrist,
Mr. A was diagnosed as having mild to

moderate Alzheimer’s disease. He contin-
ued to live with his stepson until he died
in 1997. His stepdaughter subsequently
challenged the 1995 will. Did Mr. A have
the capacity to draft a new will in 1995,
and was he unduly influenced by his
stepson? What are the legal, medical, and
psychiatric issues that a psychiatrist
should be aware of if called upon to as-
sist in making these determinations at
the time of the drafting of the will or ret-
rospectively, when the will is being chal-
lenged? (Adapted from reference 1.)

Testamentary capacity is a construct rooted in both the
legal and medical domains, thus inviting a collaborative
approach to its definition and assessment. Challenges to
testamentary capacity are made on a legal basis, and the
judge remains the final arbiter. However, the evidence to
support a challenge may be informed by the assessment of
a medical expert (2).

We can expect challenges to testamentary capacity to
increase during the coming decades as the number of
older adults increases. The increasing complexity of mod-
ern families, where asset disposition is sensitive and com-
plicated, may lead to feelings of rejection and injustice
and result in more challenges. Finally, the high prevalence
of cognitive impairment and dementia in older adults cre-
ates a fertile environment for challenges to wills. It there-
fore behooves psychiatrists and other experts to be aware
of the legal, medical, and psychiatric issues that underlie
the assessment of testamentary capacity and the role of
undue influence—two concepts that are inextricably
linked and often combined in legal challenges to wills.

The psychiatric issues related to retrospective chal-
lenges of testamentary capacity (see reference 2 for a re-
cent review) also apply to contemporaneous assessments.
In this article, we focus on these issues as well as their spe-
cific relationship to undue influence. Our discussion pro-
ceeds largely from a psychiatric viewpoint, but we also
briefly review the legal constructs of capacity and undue
influence. Finally, we review some clinical issues that are
relevant to the understanding of the mental state of an in-
dividual whose will is being challenged and relate these to
the case example.
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Construct of Testamentary Capacity

A testator (male) or testatrix (female) is the person who
is executing a will; here we use the term testator in a gen-
eral sense for both genders. Testamentary capacity refers
to the legal status of being capable of executing a will. All
mental capacities are determined by two fundamental
components: an ability to understand the relevant facts
and an appreciation of the consequences of taking or not
taking specific actions.

Testamentary capacity, as defined in Common Law and
U.S., Canadian, and English jurisdictions, addresses its
task-specific nature as opposed to the global status of
mental illness (3, 4). In Banks v.
Goodfellow, a commonly cited En-
glish case (5), John Banks, the testa-
tor, clearly suffered from a chronic
and serious mental disorder but was
deemed capable with respect to the
execution of his will because his de-
lusions did not affect the distribu-
tion of his assets. The Banks v. Good-
fellow criteria are outlined in Table 1.

In U.S. jurisdictions, the definition of testamentary ca-
pacity is similar except that the doctrine of insane delu-
sion is distinct from general testamentary capacity. Thus,
it is possible for a testator to possess general testamentary
capacity and yet suffer from an insane delusion that inval-
idates the will (6, 7).

Testamentary capacity, like other capacities, is not only
task specific but also situation specific. On occasion, U.S.
cases have explicitly articulated this principle, either with
the term “situation specific” or, more commonly, by refer-
ring to the complexity of the testator’s situation or the gen-
eral need to consider all facts and circumstances in deter-
mining testamentary capacity (8). While these issues have
not been well researched with respect to the assessment of
testamentary capacity, they have been addressed in the lit-
erature on many other capacities, including capacity to
consent to treatment (9, 10, 11). In one model, specific le-
gal standards (thresholds) for the determination of con-
sent to treatment were extracted from case law and in-
formed by the forensic psychiatry literature. These legal
standards serve to incorporate situation-specific factors
into the assessment of capacity, with thresholds increas-
ing as the situation becomes more complicated (Figure 1).

Although these legal standards were developed prima-
rily in relation to the issue of consent to treatment, the
principles that underlie them are potentially applicable to
other complex capacities, such as testamentary capacity.
In a simple, uncomplicated situation, the standard would
be “simply evidencing a choice”; a higher standard would
involve “showing appreciation of consequences”; and in a
highly complex conflictual environment, a testator may
have to reach an even higher legal standard, namely, “the
provision of rational reasons expressed clearly and consis-
tently.” For example, there would be significant concern
when an extremely wealthy testator with even mild cogni-
tive impairment distributes a huge estate with significant

implications within an environment that is rife with con-
flict and complex family dynamics. This would contrast
with a much simpler situation-specific circumstance in
which the testator was a retired pensioner with mild cog-
nitive impairment living with his wife of many years in a
stable relationship in an uncomplicated family situation.

Previous work (2, 12) has outlined “suspicious circum-
stances” that call for careful and detailed probing and doc-
umentation of rationale for disposition of assets in the
preparation of a will. These circumstances, identified in an
empirical review of a large series of testamentary cases,
negate the presumption of capacity that often prevails

(13). Not all U.S. jurisdictions apply the
presumption of capacity to wills, but
those that do not, achieve an equivalent
result by applying minimal standards to
determine whether the will proponent
has proved testamentary capacity (14).
“Undue influence” is a subcategory
within suspicious circumstances.

Suspicious circumstances in the con-
text of a challenge to a will include a

radical change from previous consistently expressed
wishes; evidence of a concurrent mental or neurologic
disorder that may affect cognition, judgment, impulsivity,
or reality testing; a dependent situation whereby the
testator is particularly vulnerable to influence or even
suggestion; multiple changes in the will made by the tes-
tator as a means of controlling individuals who are per-
ceived as essential to the testator’s dependence or well-
being.

Construct of Undue Influence

Undue influence is a strictly legal concept; the onus of
proof is on those claiming undue influence. Frolik (15) and
Spar and Garb (16) have attempted to delineate the indica-
tions of undue influence, which are summarized in Table
2. Frolik argues that the doctrine of undue influence al-
lows the courts to maintain a relatively low threshold for
testamentary capacity and hence to preserve the principle
of autonomy and individual freedom with respect to the
distribution of one’s assets. This is exemplified in a situa-
tion that is relatively uncomplicated and unconflicted. In
such a situation, a testator with moderate cognitive im-
pairment could still be considered to have testamentary
capacity. However, if the circumstances are more complex
or there is a suggestion of undue influence, the legal
threshold becomes higher and calls for more careful prob-
ing of rationale at the time of the execution of the will.

Historically, the notion of undue influence emphasized
the concept of coercion, whereas subversion of will seems
a more appropriate term. Subversion allows for a contin-
uum of influence depending on the extent of cognitive im-
pairment. The relationship between cognitive capacity
and the notion of influence is illustrated in Figure 2. The
lower the capacity or cognitive status of an individual, the
less influence would be required to determine that the in-
dividual was incapable or unduly influenced. Conversely,

“Testamentary capacity, 
like other capacities, is 

not only task specific but 
also situation specific.”
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an individual with only mild impairment of cognitive
function would have to be subjected to a severe level of in-
fluence to the point of coercion or containment before
that influence would be considered undue.

Role of the Expert Witness or Assessor

At the time of the drafting of the will, lawyers make an
initial assessment of testamentary capacity but may call
upon experts to assist in specific circumstances. Experts
may include neuropsychiatrists, geriatric psychiatrists,
neuropsychologists, and others with a particular interest
in capacity determinations. The role of the expert may in-
volve confirmation of testamentary capacity when cogni-
tion or mental state is a concern. Similarly, experts may be
asked to assess the potential role of undue influence. After
the death of the testator, the will may be challenged, and
experts can be called upon to give a retrospective opinion
regarding capacity or undue influence. These assessments
should always be made in the context of a careful review of
available information, such as direct interview with the
testator when alive, interviews with persons who had first-
hand contact and experience with the testator, reviews of
medical records, examinations for discovery, and legal
documents. The expert should be able to formulate a com-
prehensive outline of clinical and environmental factors
for consideration and offer an opinion for the court to
consider. Ultimately, the court will make a decision based
on a review of the evidence provided by the parties and
witnesses as well as the expert opinion. Unfortunately, the
case law on testamentary capacity is highly variable (17),
and there is no standardized forensic assessment instru-
ment for this capacity.

The assessment of the environment (situation-specific
factors) is important in the ultimate determination of ca-
pacity and of the impact of the influences that may have
been brought to bear on the individual at the particular
time in question. Thus, in the common situation where
both testamentary capacity and undue influence are be-
ing considered, the fundamental question is whether an
individual has the task-specific capacity to execute a will
in the context of a specific environment. It is this complex
interrelationship that should be the focus of assessments.
Where suspicious circumstances exist, the assessor must
inquire into specific areas (see below) but also assess
higher-level cognition by probing the testator’s rationale
for decisions as well as the testator’s appreciation of his or
her circumstances and the impact of the distribution of
his or her assets.

Documentation for Assessment of 
Testamentary Capacity and Undue 
Influence

In the absence of a validated assessment instrument, we
propose that in addition to the traditional Banks v. Good-
fellow criteria, the following issues should be addressed
and documented in a forensic assessment, whether it is
contemporaneous or retrospective:

1. Rationale for any dramatic changes or significant de-
viations from the pattern identified in prior wills or
previous consistently expressed wishes regarding
disposition of assets.

2. The appreciation of the consequences and impact of
a particular distribution, especially if it deviates from
or excludes “natural” beneficiaries, such as close
family members or spouses.

3. Clarification of concerns about potential beneficia-
ries who are excluded from the will or bequeathed
lower amounts than might have been expected—that
is, ruling out the presence of a specific delusion or
overvalued idea that influences the distribution.

4. Evidence of the presence of a specific neurologic or
mental disorder that may affect cognition, judgment,
or impulse control.

5. Evidence of behavioral disturbances or psychiatric
symptoms at the time of the execution of a will, for
example, behavioral and psychological symptoms of
dementia such as agitation, impulsiveness, disinhibi-
tion, aggression, hallucination, and delusions.

6. The emotional/psychological milieu in which the tes-
tator lives, with specific reference to conflicts or ten-
sions within the family, documenting the complexity
and conflictual level of situation-specific factors.

7. The testator’s understanding and appreciation of any
conflicts or tensions in his or her environment.

8. Evidence of a pathological or dependent relationship
with a formal or informal caregiver, such as a younger

TABLE 1. Banks v. Goodfellow Criteria for Testamentary Capacity

Understanding of the nature of a will
Knowledge of the nature and extent of one’s assets
Knowledge of persons who have a reasonable claim to be beneficiaries
Understanding of the impact of the distribution of the assets of the 

estate
A confirmation that the testator is free of any delusions that influ-

ence the disposition of assets
Ability to express wishes clearly and consistently in an orderly plan 

of disposition

FIGURE 1. Relationship Between Level of Cognition and
Situation-Specific Complexity
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woman who offers comfort and reassurance or plants
seeds of suspiciousness toward family or friends.

9. Evidence of inconsistency in expressed wishes or an
inability to communicate a clear, consistent wish
with respect to the distribution of assets; for example,
frequent will changes are sometimes made in a des-
perate attempt to garner care, support, or comfort at
a time when the testator feels increasingly vulnerable
or threatened.

10. Any of the indications of undue influence.

Specific questions posed to the testator may help in elu-
cidating and probing the relationship between task-spe-
cific and situation-specific factors:

1. Can you tell me the reason(s) that you decided to
make changes in your will?

2. Why did you decide to divide the estate in this partic-
ular fashion?

3. Do you understand how individual A might feel, hav-
ing been excluded from the will or having been given
a significantly less amount than previously expected
or promised?

4. Do you understand the economic implications for in-
dividual B of this particular distribution in your will?

5. Can you tell me about the important relationships in
your family and others close to you?

6. Can you describe the nature of any family or personal
disputes or tensions that may have influenced your
distribution of assets?

When a retrospective assessment is being conducted,
assiduous review of medical records, examinations for dis-
covery, and selective interviews of informants are needed
to cast light on these issues.

Common Psychiatric Conditions That Can 
Affect Capacity and Vulnerability to Undue 
Influence

The conditions discussed below may affect cognition or
perception, which in turn may have an effect on an indi-
vidual’s ability to understand relevant facts related to tes-
tamentary capacity. These conditions may affect the per-
son’s appreciation of consequences of specific actions or
his or her interpretation of situation-specific factors. The

expert clinician can help the lawyer or the courts by con-
firming the presence of these psychiatric conditions.

Dementias

Dementias such as Alzheimer’s disease, Lewy body de-
mentia, and vascular cognitive impairment are character-
ized by diffuse cognitive deficits. In cases of obvious and
severe cognitive impairment, there will be little need for
subtle interpretations of brain function, and lawyers or the
courts can assess the impact of the impairment without
the help of experts. However, in many disputed cases, the
level of cognitive impairment is relatively mild or subtle.
Some individuals with dementia maintain their social
graces and appear perfectly normal to the layperson.
Therefore, probing and documentation of rationale for
disposition, particularly in suspicious circumstances, are
especially important to demonstrate that the individual is
capable. In dementia, executive impairment is particu-
larly important, as it can affect insight, perception, judg-
ment, and impulse control. Mild forms of memory impair-
ment can be associated with suspiciousness or even
paranoid delusions as testators attempt to compensate for
their memory deficits. In retrospective assessments, evi-
dence for the progression of dementia after the last will
was executed can help to support hypotheses about im-
paired thinking, perception, or judgment at the time of the
execution of the will. While there is some evidence that
courts have developed principles relevant to Alzheimer’s
and other dementias, a deeper and wider knowledge base
among jurists surely will enhance the law’s ability to adju-
dicate will contests (18).

Alcohol

Alcoholism and alcohol abuse can have both acute and
chronic effects on cognition, judgment, and behavior. In
the acute phase of alcohol consumption, even small
amounts of alcohol may affect perception, judgment, and
impulsiveness. These mental changes could affect the tes-
tator’s decisions regarding the execution of a will. This was

TABLE 2. Indications of Undue Influence

A confidential relationship existed between the testator and the 
influencer that created an opportunity for the latter to control the 
testamentary act.

The influencer used that relationship to secure a change in the 
distribution of the testator’s estate.

There were unnatural provisions in the will.
The change of distribution did not reflect the true wishes of the testator.
The testator was vulnerable to being influenced, either because of a 

neurologic or mental disorder or because of specific emotional 
circumstances.

The beneficiary actively participated in or initiated the procurement 
of the will.

There was undue benefit to the beneficiary.

FIGURE 2. Relationship Between Cognitive Capacity and
Influence 
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reflected in a case series in which substantive changes to
the testator’s will closely preceded a suicide associated
with alcohol abuse (19). The effects of chronic alcohol
abuse are similar to those described above for dementias.
Without clearer guidance, however, courts and juries may
not obtain a sufficient understanding of this type of im-
pairment (20).

Mood Disorders

Mood disorders, including depression and bipolar dis-
order, may produce cognitive distortions (delusions),
compromise judgment, and cause irritability or impul-
siveness. These acute or subacute changes may affect tes-
tamentary capacity and vulnerability to undue influence.
Usually these changes in mental state can be identified
during a specific episode, but in some cases they can be-
come chronic.

Delusions

Paranoid delusions may be secondary to a number of
clinical syndromes, including schizophrenia, delusional
disorders, and other forms of neurologic disease, such as
dementia, delirium, acquired brain injury, and other brain
lesions. According to the Banks v. Goodfellow criterion, the
testator must be free of any delusions that directly affect
the distribution of the estate. Changes made in a will on
the basis of a false belief make the will invalid. Even if such
beliefs do not reach delusional intensity, they can make
the testator vulnerable to undue influence. Careful ques-
tioning and probing by the assessor (medical or legal) will
help to elicit the impact of these beliefs on the distribution
of assets.

Common Cognitive Screening Tests

Clinicians tend to use a small number of cognitive
screening tests that may be referred to in medical records
or expert reports. These tests assess higher-level brain
functions that control initiative, motivation, planning, im-
pulse control, capacity for abstract thinking, and the exer-
cise of judgment. The identification of subtle impairment
of these functions in the context of a complex environ-
ment could easily produce a vulnerability to undue influ-
ence and affect testamentary capacity (21). Assessors of
testamentary capacity and undue influence and the
courts must be able to interpret the significance of these
commonly used tests. Clinicians and legal experts must
understand that cognitive tests are not diagnostic of de-
mentia and cannot be used as a measure of capacity. Their
value lies in the ability to screen for cognitive impairment
and to reflect changes in cognition over time. The Mini-
Mental State Examination (MMSE) and the clock-drawing
test are the two most commonly used cognitive screening
tests (22).

The Mini-Mental State Examination

The MMSE is by far the most commonly used cognitive
screening examination in the world. It includes seven cog-
nitive domains or functions (23), with a total possible score

of 30: orientation to time (5 points), orientation to place (5
points), registration of three words (3 points), attention
and calculation (5 points), recall of three words (3 points),
language (8 points), and visuospatial ability (1 point).

The limitations of the MMSE include the fact that it does
not test specifically for frontal or executive brain func-
tions. The MMSE is heavily weighted toward orientation,
short-term memory, and language skills. Nonetheless, the
MMSE score has come to be used as a shorthand for the
severity of cognitive dysfunction, and thus it is important
that lawyers and clinicians understand the uses and limi-
tations of the instrument and its scoring. The score alone
is not necessarily a reflection of dementia or clinically sig-
nificant cognitive impairment (24). Scores below 26 sug-
gest that a person is impaired. However, the MMSE score
may be significantly influenced by factors such as native
language, education, and premorbid IQ.

The Clock-Drawing Test

The clock-drawing test, which has been widely used as a
cognitive screening instrument (25), consists of a stan-
dardized circle with the instruction “This is a clock face;
please put in the numbers so that it looks like a clock.” The
patient is then instructed to “set the time to 10 past 11.”
This test is useful as a cognitive screen because it sub-
sumes many different brain functions covering a wide
range of intellectual and perceptual skills: comprehen-
sion; planning; visual memory and reconstruction of a
graphic; visuospatial abilities; motor programming and
execution; numerical knowledge; abstract thinking (se-
mantic instruction); inhibition of the tendency to be
pulled by perceptual features of the stimulus (i.e., the
“frontal pull” of the hands to “10” in the instruction “10
past 11”); concentration; and frustration tolerance.

The mix of visuospatial abilities as well as executive
control functions makes the clock-drawing test particu-
larly useful as a cognitive screening instrument. Although
various methods of scoring and interpretation have been
proposed, the test’s qualitative merits and simple global
assessment are considered more important than complex
scoring systems (25).

Summary and Recommendations

In the case described, there are a number of suspicious
circumstances, including a dramatic change in Mr. A’s last
will from previous wills and from wishes that had previ-
ously been consistently expressed to his stepdaughter.
There was an unnatural disposition involving an es-
tranged stepson who appeared at the last minute. In addi-
tion, there are concerns about Mr. A’s cognition, percep-
tion, and judgment, given evidence of early cognitive
impairment that was later confirmed as a dementia only 1
year after the execution of the last will.

Whether in retrospect one would declare the testator in-
capable purely because of cognitive issues is questionable.
However, in light of the clear vulnerability caused by Mr.
A’s early dementing illness, the impact of influence be-
comes much greater given that the beneficiary initiated
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the procurement of the will and gained undue benefit
compared with the devoted stepdaughter. It seems likely
that the stepson took advantage of Mr. A’s paranoid think-
ing, which was directed at the stepdaughter because of the
perceptual distortions secondary to Mr. A’s dementing ill-
ness. Even though this was a retrospective assessment, the
evidence appeared to be sufficiently strong to form an
opinion on this question for the courts to consider and ul-
timately to determine.

The assessment of testamentary capacity and its inter-
relationship with vulnerability to undue influence bring
together the medical and legal domains. The psychiatric
and medical experts’ role is primarily to help lawyers and
the courts make the best determination of testamentary
capacity and to assess the role of undue influence. As the
number of older people increases in the coming years, cli-
nicians will likely be involved in these determinations
with increasing frequency. Research in this area is needed,
and it should involve a collaboration of the medical and
legal domains to provide clearer guidelines for the assess-
ment of these complex issues in individual cases (26). In-
creased awareness within the legal profession of the im-
portance of establishing testamentary capacity at the time
of the execution of a will may lead to a greater demand for
contemporaneous assessments and possibly avoid a court
challenge at the time the will is brought for probate. Pro-
posals to develop “lifetime capacity assessments” for this
purpose merit exploration (17).
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